A.

UNJustHK BRIEFING PAPER

UNIVERSAL
PERIODIC REVIEW

ACCESS TO JUSTICE, INDEPENDENCE OF THE JUDICIARY

AND RIGHT TO A FAIR TRIAL

July 2023
Contact: unjusthongkong®@proton.me

There were no recommendations made in relation to this topic on the Hong Kong Special Administrative
Region, China (HKSAR) in the Third UPR Cycle.

This briefing paper is prepared by advocates on the ground. It will focus on legislative actions which could
interfere with the legal profession and impact the right to a fair trial and the independence of the judiciary in
Hong Kong.

Restriction on Judicial Oversight over the RECOMMENDATION 1:
Granting of Bail

¢ Revise Article 42 of the National Security Law
Article 42 of the National Security Law (NSL) to ensure that the principle of presumption
imposes a new bail principle in the HKSAR: “No in favour of bail is guaranteed, with the
bail shall be granted to a criminal suspect or burden upon the court for establishing
defendant unless the judge has sufficient grounds reasons for detention, in line with the
for believing that the criminal suspect or recommendation of the Human Rights
defendant will not continue to commit acts Committee vi ; and pending such revision,
endangering national security.” (emphasis added) ——taiain foom annluing it

all_the offences that concerns the endangering of

This Article establishes a stringent threshold for
bail since the accused is now required to establish
a negative state of affairs.

national security, e.g. sedition cases governed by pre-
existing legislation.v

As of the date of writing, among the individuals
charged under the NSL, 71% were denied bail.i

The UN Special Rapporteur on the
independence of judges and lawyers has
criticised the law as imposing a presumption
against bail, resulting in a de facto pre-trial
conviction of the accused who may face an indefinite
detention without trial.ii

Further, the automatic denial of bail or reversal of
onus is tantamount to stripping the court of its
discretion to exercise effective judicial oversight,
contrary to Principle 4 of the UN Body of
Principlesiiand Article 9(3) of the ICCPR.iv

It must be noted that the Court of Final Appeal has
held that this stringent standard is also applicable to




B.

Independence of the Judiciary

Appointment _and removal of NSL judges:
Articles 44 and 47 of the NSL provide the
Chief Executive with excessive power, such
as the power to appoint judges, from a list
that is not made public and in consultation
with the Committee for Safeguarding National
Security of the Hong Kong Special
Administrative Region and the Chief Justice of
the Court of Final Appeal, to hear national
security cases.

Article 44 also provides that judges who make
any statement or behaved in any manner
endangering national security will be removed.

6 UN Special Rapporteursvii, as well as the
UN Human Rights Committee vii , have
criticised the Articles for undermining the
independence of judges since the provisions
are casted in a broad and imprecise manner
and appear to undermine the right to freedom
of expression held by the legal professional
under Article 25 of the ICCPR.



RECOMMENDATION 2:

o Revise Articles 44 and 47 of the National
Security Law to ensure the independence of
the judiciary and protect the judiciary from
any form of interference, in line with
Principle 3.2 of the Bangalore Principles;
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Complaints against judicial conduct: the Judiciary
announced in May 2021 to put in place a new two-tier
structure for handling relevant pursuable
complaints from August 2021, which includes a
newly formed Advisory Committee on Complaints
against Judicial Conduct.

It is worthwhile to note that the announcement
came after months of repeated criticisms by pro-
Beijing legislators against judges for allegedly
displaying leniency towards defendants in protest
Cases.ix

In its 2022 report, the Advisory Committee reported
whilst there was no justified pursuable complaint in
2022, follow-up actions were taken to advise the
judges or judicial officers concerned in respect of
three complaints that were considered not
substantiated, including a case where the
Magistrate making remarks that may show political
inclination.x

The Committee should also take note that the
Judiciary updated the Guide to Judicial Conduct in
May, asking judges at [87] to “avoid expressing views
to the media, even on an anonymous basis”, raising
doubt on whether this suggestion was based on
multiple anonymous interviews that judges took
over the past two years.xi

These guidelines and recommendations are
inconsistent with the international standards
stipulated in the Principle 8 of the Basic
Principles on the Independence of the
Judiciaryxii and Principle 4.6 of the Bangalore
Principles of Judicial Conductxii, which provide

that “[a] judge, like any other citizen, is entitled to

freedom of expression, belief, association and

caccatinn of iudicial nfficare

. AMENDMENT TO THE LEGAL AID SCHEME

assembly, but, in exercising such rights, a judge
shall always conduct himself or herself in such a
manner as to preserve the dignity of the judicial

office and the impartiality and independence of the

m—

RECOMMENDATION 3:

o Duly fulfil its positive duty to allow for any
judge and judicial officer to exercise the
judicial function independently, free of any
extraneous influences, inducements,
pressures, threats or interference, direct or
indirect, from any quarter or for any reason,

in accordance with Principle 1.1 of the
Ranaalore Princinles

SUGGESTED QUESTION:

o Please provide an exhaustive list of the types

of recommendations that the Advisory
Committee on Complaints against Judicial
Conduct can made, how it would deliberate
on these recommendations, and particularly
how these recommendations, if adopted by
the Chief Justice, would affect the
promotion, transfer, suspension and

In Hong Kong, the Legal Aid Department (LAD)
provides legal aid services for any person who
cannot afford to pay for a lawyer to defend them,
which is vital for ensuring a fair trial and the right
to equality before courts and tribunals.

In October 2021, the LAD imposed a number of
restrictions on the application of the legal aid scheme.

Under the new arrangement, those receiving legal
aid in criminal cases will be assigned a lawyer by
the Director of Legal Aid. This means that even if a
defendant has already had a lawyer on their case,
they may be forced to replace their lawyer with a
new one assigned by the LAD.

These restrictions were apparently implemented in
response to allegations that the legal aid scheme had
been “abused” by individuals who were prosecuted for
their participation in protests in 2019.xiv

This suggests that one purpose of the reform is for
appointed lawyers to have an agenda different from
their clients’ protection, which would be
inconsistent with relevant standards in the Basic
Principles on the Role of Lawyersxv.

“14. Lawyers, in protecting the rights of their
clients and in promoting the cause of justice,
shall seek to uphold human rights and
fundamental freedoms recognized by national
and international law and shall at all times act
freely and diligently in accordance with the
law and recognized standards and ethics of
the legal profession.

15. Lawyers shall always loyally respect the
interests
of their clients.”

Such concern is shared by the UN Special
Rapporteur on the independence of judges
and lawyersxi and the UN Human Rights
Committeexvii.



e The imposition of disloyal lawyers would be a
particular problem in NSL cases, which incur large
expenses that may pressure defendants to either
hire a legal aid lawyer assigned by the state, whose
independence is now in credible doubt, or to plead
guilty under undue pressure. This coercive effect
can be seen in a recent case of eight legal aid
applicants charged under the NSL who were
suddenly prohibited from nominating the counsels
who were originally in charge of their cases. As a
result, three of them are planning to withdraw from
the scheme .xii

RECOMMENDATION 4:

o Take sufficient measures, including by
establishing an independent legal aid
authority, to guarantee the rights to timely
and competent legal aid and to counsel of
choice, including in the case of persons
charged under the National Security Law, in

line with the recommendation of the Human
Rinhte Cammittea.i.
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